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SAVE THE DATE
June 15, 2010

HBAM Awards and Installation of Officers at
the renowned Basketball Hall of Fame!

The game was first played on December 21, 1891 when
a physical education instructor named James Naismith
introduced a new game to his class of 18 young men in

an otherwise unremarkable gymnasium at the YMCA

International Training School in Springfield, Massachusetts.

The Naismith Memorial Basketball Hall of Fame is home
to nearly three hundred inductees and more than 40,000
square feet of basketball history...enough basketball history

to impress the world’s most avid sports fans!

Sponsorship Opportunities

HBAM Member of the Year:
Greg Spier (BNHBA)

President’s Award Receipients:
John DeShazo, Lawrence Kady,
Mark Kablack, Esqg. and Jonathan Flood

HBAM Legends of the Industry are:
Andrew Crane (HBRAWMI)

Carl M. Foley (BACM])

Donald F. Johnston (NEBA)

Elizabeth Kovach (HBRACC)

Finley H. Perry, Jr. (BAGB])

The Evening Will Include:
Celebration of Legends of the Industry

Platinum Sponsor ....... $5,000 Band Sponsor............ $2,500 Recognition of the Member of the Year
Gold SpOﬂSOI" ............. $2,000 Cuisine SpOﬂSOP .......... $1,000 Installation of HBAM Officers for FY 2011
Silver Sponsor............ $1,000 Bar Sponsor.............. $1,000 President. ... Walter Tomala, Jr.
BFOHZE SpOﬂSOP ............. $500 COffee & DBSSBI"t Pr-esident_Elect ................. John Deshazo
ERENTS A m—— = $250 Sponsor """""""""""" $500 Senior Vice President.. Michael McDowell
: . - I'm Vice President.............. Christopher Lund
For more info on sponsorship opportunities visit www.hbama.com .
) Treasurer ................... Dwight Thompson
RO ato at 508-543-6119 Secretary ........ocooeeiiinnns Robin Ward
i ?‘-’ ¥ ! r . ’- - - -
LT r o
I
W @sp "'ll Ty
’ Prasem Program
, ."”" e LI ll::
. '.llrlur-ninml! 5:00 - 6:00 PM

e A e e

Tour of the Basketball Hall of Fame

6:00-7:15 PM
Reception and Buffet in Grand Concourse

7:30 PM
Awards Ceremony and Installation
of Officers in the Center Court

8:30 - 10:30 PM
Dancing with “Remember \When”

/'}q ‘50s & ‘60s Band

The Naismith Memorial Basketball Hall of Fame is located at 1000 West Columbus Avenue in Springfield, Massachusetts.
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Tom the chairmen

Status Update on Mandatory
Sprinkler Requirements

By Harry Smita aND MEL FiNk

re you ready for this?
Mandatory sprinkler systems
or one- and two-family dwellings

drew just a little closer to reality on
March 9, when the
long-awaited white
paper report from
the One- and Two-
Family Residential
Sprinkler Committee
(OTFRSC) was
presented to the
members of the
Board of Building

Regulations and
Standards (BBRS)
at their monthly
meeting.

This report has
been over two years
in the making and the anticipation as
to what it would say has been growing.
And judging by the dozens of fire chiefs
from across the state that were present
at the meeting to show their support
for fire services’ position that virtually
every building in the Commonwealth,
regardless of cost or demand, should
be sprinkled, you might have thought
there would be something new or earth-
shattering in the report.

But that was not the case. Unlike a
similar 1995 report (from the last time
there was such an undertaking), there
were some recommendations in the
report, and in the passionate discussion
that followed its presentation, it
became clear that the Commonwealth
is probably not ready for mandatory
fire sprinklers in one- and two-family
homes, a conclusion that even the
State Fire Marshall appeared to be in
agreement with.

There are several things that are
needed before fire sprinklers in one-
and two-family dwellings might become
a reality, including:

The cost of installing fire sprinkler
systems in one- and two-family

dwellings was discussed extensively in
the report. The fire services provided
some NFPA estimated costs (from
other states) to the installer of $1.36
per square foot. The Homebuilders
Association of Massachusetts provided
cost data from actual installations in
the state that included the final cost to
the homeowner, which came to $4.02
per square foot, or an average cost
per dwelling of $13,575. Some of this
cost was caused by increased “extras”
beyond the actual requirements and
required by local officials.

One of the biggest obstacles ap-
pears to be the regulations of the water
purveyors. According to a survey con-
ducted by the OTFRSC, the require-
ments across the state are extremely
varied and the cost of supplying water
to a house for sprinklers is all over the
map. For a three-quarter inch fire main
piping, fixed up front costs reportedly
range from $25 to $2,700; up to $9,000
for a one-and-a-half inch fire main; and
up to $14,400 for a two-inch fire main,
if required. Then there are the “in per-
petuity” (annual) fees that range from
under $1 a day to $1,000 a year, the
backflow preventers that are required
in some jurisdictions and the backflow
preventer tests that are required annu-
ally, or in some cases semi-annually,
with costs ranging up to $150 per test.
And of course if you needed a tank or a
pump for the water supply; this would
add an estimated $2,400 to $4,500, ac-
cording to the report.

One of the recommendations in the
report was to level the playing field
among the water purveyors by allow-
ing an NFPA 13D fire sprinkler system
to be installed off the domestic water
supply as noted in the 13D standard.
The committee focused primarily on
the NFPA 13D system, the simplest
and least costly of all of the NFPA fire
sprinkler systems.

Another recommendation in the
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report was to develop a “limited fire
sprinkler installer license” to allow a
plumber or sprinkler fitter to design
and install this 13D system.

Increased training and education
was recommended in the report for
both fire officials and building officials
as to what a 13D system entails.

In addition to the previously men-
tioned issues, many other items were
taken up by the OTFRSC and are con-
tained in the report. Among those items
are: fire history and fire-related deaths
in one- and two-family dwellings; labor
issues revolving around the installation
of sprinkler systems; building codes,
fire codes and other regulatory enforce-
ment issues; home shut-down issue; the
home insurance view; existing build-
ings; and the impact on the housing
market.

In order to make the recommenda-
tions in the OTFRSC report a reality,
new legislation and regulations will be
needed. Near the close of the discus-
sion of the report, State Fire Marshall
Stephen Coan indicated that he was
planning to develop legislation that
would presumably achieve that goal. It
would appear, at least for now, that the
BBRS will wait to see what develops
out of that initiative.

So, for right now at least, it appears
that although it is a bit closer, some of
the pressure for the mandatory instal-
lation of fire sprinklers in one and two
family dwellings appears to be on hold,
but don’t be fooled... ready or not, it
will return. *

Harry Smith is co-chair of the Home
Builders Association of Massachusetts
and the owner of Weymouth-based
HF.  Construction Company. Mel
Fink is co-chair of the Home Builders
Association of Massachusetts and a
principal of Brockton-based Mel Fink
& Associates.
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Get Involved:

A Local and National Call to Action

By Jupy JENKINS

all your Congressman or woman. Call
them today and tell them you are mad
as hell and won't take it any more.

That’s the message I came back with after
spending a day lobbying in the nation’s capital
with 850 builders from
across the country.
Your HBAM State
Rep., Larry Kady, and
I spent an interesting
day on the Hill. I know
Larry will speak more
about it in his column.
I thank him for being a great advocate for all
of you and spending the time and money to
do so in Washington.

Sometimes, in the past year, it has seemed
like T hear from members after the fact.
For instance, there may have been a BBRS
meeting about the Stretch Energy Code that
went out in an e-mail from me. Sometimes we
ask for members to show up or write a letter
or make a call. It gets very lonely at these
meetings.

Then a call comes and someone wants to
know how we let this happen.

This is a message about personal
responsibility. It is really up to us to know
what is happening in our industry. Earlier
this year one of my e-mails was about tapping
into the resources of the National Association
of Home Builders (NAHB). Information about
tax credits, energy policy and lead paint have
been talked about on their website for a long
time. There are people that are employed
by NAHB who are there to answer your

We know that over

50 PERCENT of our
members are not home
builders, but we all have
something in common.
We all earn our living
because houses are built.

questions, point you in the right direction Although we are called “the Home
or make a call for you. Did you know, for Builders Association of Massachusetts,” or
instance, that NAHB has a legal department

where you can talk to a legal expert for free? continued on page 14

.

“AREYOU CORRENTLY Bl T.b"'l"m}jbﬁ iimﬁmm _
Iy gro UILDYN THE STATEOF IRHODE ISLANDZ.

Residential and Commercial Builders who are registered or licensed

outside of Rhode Island must still be registered as a contractor with the RI
Contractor’s Registration and Licensing Board and authorized to conduct
business through the RI Secretary of State. Builders who are caught building
in RI without being registered with the RI CRLB, and/or in violation of any
other rules may be fined up to $5,000.00 for a Ist offense and $10,000.00 for
a 2nd offense.

The RI CRLB has requirements that all builders must follow in the State of
RI, including but not limited to: mandatory contract provisions, in state agent

requirement and notice to project owner requirements.

We provide one stop services to contractors for completion of all applications
and filings to the RI CRLB, the RI Secretary of State, contract review,
re-drafting and in state agent service. We also have extensive experience

in RI CRLB claims and defenses, construction claim litigation and AAA

construction arbitration.

Jules J. D’Alessandro, Esq.
_ . E 1000 Smith Street
e D’ ALESSANDRO & WRIGHT Providence, RI 02908
ATTORNEYS AT LAW Tel: (401) 621-9990

Fax: (401) 621-8282

E-mail: jules@dwlawri.com

Web: www.dwlawri.com
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State Recovery Continues with Housing Help

By Tina Brooks

t was encouraging to read a recent

news article in which Moody’s Econ-

omy.com showed Massachusetts to
be one of about two dozen states suc-
cessfully climbing out of our nationwide
economic recession.
better, the
story claimed that
our progress is due
in part to a “housing
rebound.”

To be sure, we
know that we have
a lot more work to do before we fully
recover from the largest nationwide
economic downturn in more than
70 years. But analysis like that from
Moody’s reassure us that the actions
we are taking in the Patrick-Murray
Administration’s Massachusetts Re-
covery Plan are working and helping
to secure our economic future for the
long-term.

Regardless of the challenges faced
over the last couple of years, the De-
partment of Housing and Community
Development has never lost sight
of its mission to continue support-
ing housing developments, which
strengthen communities and make
them places of economic opportunity
for all. We have had unwavering sup-
port throughout from Gov. Deval Pat-
rick, Lt. Gov. Tim Murray, Housing
and Economic Development Secre-
tary Greg Bialecki, the federal govern-
ment, our congressional delegation
and the state legislature. With that
support we have continued to chart
an aggressive course to build more
affordable housing in Massachusetts
for those on all income levels, from
retiring seniors, to young profession-
als just starting their careers, to low-
income families getting back on their
feet and transitioning from the perils
of homelessness.

Even

The fact is that even in these chal-
lenging times, DHCD and our quasi-
public agency housing partners have
never been busier and have never in-

vested more resources in the building
of affordable housing.

DHCD, which historically focuses
the bulk of its resources on rental
projects, has been moving full speed
ahead with regular program funding
to foster the production of thousands
of new rental homes, including a sub-
stantial number of units targeted to
individuals and families transitioning
from homelessness into permanent
housing. Much of this funding is cour-
tesy of a record $1.27 billion housing
bond bill signed by Patrick in 2008.

Last January, the governor, lieuten-
ant governor and Rep. Barney Frank
joined us to announce DHCD’s lat-
est round of rental awards, in which
the state will invest $153.9 million in
resources leveraged from various af-
fordable housing programs, American
Recovery and Reinvestment Act funds,
and private investment to support 26
projects in 17 communities across the
state. When completed, those projects
will create or preserve 1,305 rental
homes, with 1,147 of them affordable
to low- and moderate-income working
families and individuals, including 144
units set aside for families transition-
ing to permanent housing from home-
lessness. Those new units are part of
the more than 7,000 homes created or
preserved by the Patrick-Murray ad-
ministration over the last three years.
And of those 7,000 homes, it is impor-
tant to note that more than 6,400 units
are affordable, with nearly 1,200 set
aside for very low-income families.

Since last summer, DHCD has
awarded more than $162 million in
federal stimulus funds to jump-start
29 housing developments across the
state that were stopped cold due to
the lack of equity available in low-
income housing tax credit markets.
I recently had the honor of joining
Bialecki and other state, federal and
local officials for the long-awaited
groundbreaking ceremony of one of
those developments. Cutler Heights,
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a development of 30 affordable family
rental apartments in the town of Hol-
liston, will now be developed thanks
to a $3.9 million stimulus award
through HUD’s tax credit assistance
program.

Although stimulus funding is what
finally pushed that Holliston project
over the finish line, to make it all pos-
sible, the town’s local housing author-
ity also provided a land swap, and the
town came in with more than $900,000
of its own Community Preservation
Act funds on top of regular state and
federal program subsidies. That com-
prehensive blend of resources is a
great example of how we collectively
utilize numerous funding options to
take an effective, multi-pronged ap-
proach to bolster the creation of more
housing and jobs for Massachusetts.
In Holliston’s case, this collaboration
meant not only an affordable housing
development that has great local sup-
port, but it also means dozens of new
jobs as well.

DHCD’s ongoing partnership with
MassHousing, the Massachusetts
Housing Partnership and Community
Economic Development Assistance
Corporation, as well as other public
and private institutions, makes a solid
and powerful team that continues to
yield maximum results through thou-
sands of new affordable housing op-
portunities annually.

Job creation is the Patrick-Murray
administration’s top priority. By in-
vesting resources to build new afford-
able housing, we are helping to entice
and encourage business expansion
and job growth. Through those col-
laborative efforts, we will get through
this current downturn and build a
foundation that will secure long-last-
ing economic prosperity for Massa-
chusetts. L 2

Tina Brooks s the undersecretary of
the Office of Housing and Economic
Development.



Tom the executive officer

Education, Awards and Accolades

By Linnpa Donato

Economic Impact Study

HBAM has commissioned a study on
“The Economic Impact of Home Building
in Massachusetts.” Our take has always
been that home building is central
to the economy,
from the trickle-
down effect of
what construction
workers bring to the
area in which they
are building, to the
overall benefits that
new homes bring to the area: income,
jobs, support of the local economy and
taxes generated.

Elliot Eisenberg, Ph.D.,
economist on housing policy research
at the National Association of Home
Builders, has prepared this instructive
study in support of our industry. He
will be flying in from Washington to
present the results of his study to
the press, Massachusetts legislators,
members and other industry leaders
on June 8 at the Massachusetts Bar
Association. Members will find the
study a useful tool with which to
refute the negativity that they may
face relative to the industry. It would
behoove you to familiarize yourself
with the contents of the report, and to
help educate others — bring a copy to
your banker and your town officials;
have a copy with you when you next
apply for a permit. The report will be
available on HBAM’s website, www.
hbama.com, after June 8.

senior

2011 Awards and
Installation Event

On June 15, the Naismith Memorial
Basketball Hall of Fame in Springfield
will be the site of the HBAM Awards
and Installation. Attendees will have
the opportunity to tour the Hall of
Fame, enjoy refreshments in Center
Court, honor five outstanding HBAM
members as Legends of the Industry
and celebrate the installation of our
fiscal year 2011 HBAM Leadership

Team, and finish the night off by
dancing to Remember When, a ’50s
and '60s cover band! Surely, we offer
something for everyone on this happy
night. For
please refer to page 2 of this magazine.

additional information,

MARVIN<L

Windows and Doors

Built around you:

@integrity

from MARVIN
Windows and Doors

Built to perform:

WINDOW OF OPPORTUNITY

Now is the perfect time to replace old windows
and doors with energy efficient Marvin and
Integrity products. The Marvin Family of Products
offers the right solution for every replacement
and remodeling project, including Marvin's

new Ultimate Replacement Casement and

Integrity All-Ultrex® in special sizes.

www.marvin.com | www.integritywindows.com

EPA RRP Classes Continue
Through Summer

And for the summer, we continue
to offer the Environmental Protection

continued on page 14

For more information or a Retailer near you, call 800.394.8800

second Quarter 7 2010 ® masshuilder 7



8 -’ masshuilder [ éqco'qd Quarter / 2010



HOW DO THEY AFFECT

HOME BUILDERS?

The spring construction season is
upon us and, hopefully, the economy
is on the upswing. The United

States Environmental Protection
Agency (EPA) has promulgated new
regulations that went into effect on
Feb. 1, 2010. The following summarizes
the new regulations and provides
some tips to the home building
community on how to comply with

these newly enforceable requirements.

The EPA regulates stormwater runoff from construction sites
through the National Pollutant Discharge Elimination System
(NPDES) permit. All construction sites disturbing one acre or more
of land are required to obtain a permit. The new regulations expand
upon the existing requirements to include effluent limitation
guidelines and new source performance standards for discharges of
stormwater runoff and dewatering effluent from construction sites.

The first part of the regulation change will require
modifications to a construction site’s Stormwater Pollution
Prevention Plan (SWPPP). NPDES permitting now requires
SWPPPs to have constant routine inspections and maintenance
of stormwater controls. The second and more daunting change is
the implementation of numeric effluent (turbidity) limitations,
which requires constant sampling and laboratory testing to ensure
compliance. Compliance will require implementation of higher level
and expensive stormwater treatment. That’s the bad news. The good
news is the effluent limits are being phased in, with the first phase
requiring sites with 20 acres or more of disturbance to meet the
limits by Aug. 1, 2011. The second phase requires sites with 10 acres
or more to comply by Feb. 2,2014.

I'm sure you're thinking, “the last thing we need in this
challenging economy is more rules, driving construction costs even
higher.” However, the new rules should not result in an appreciable
increase in the cost of construction site management for those in our
industry who have already been following good stormwater pollution
prevention on their sites. In most cases, phasing your construction
activities and limiting disturbance to less than 10 acres can avoid

the effluent limit requirements. Phased tree removal or phased
grubbing and quick vegetative stabilization of graded areas can keep
open disturbance on most construction sites to less than five acres.
Please note EPA requirements apply to projects that are part of a
“common plan of development or sale.” Be aware that some have
speculated that this requirement could apply to an off-site borrow
pit used exclusively for a project. The new source performance
standards include requirements and guidance for erosion and
dewatering, pollution
prevention, prohibition on specific discharges and requirements for

sediment controls, soil stabilization,
surface outlets on sediment ponds. All of these changes would be
incorporated into a site’s SWPPP.

A SWPPP needs to be more than just a sediment and erosion
control plan. It needs to describe all the construction site
operator’s activities to prevent stormwater contamination, control
sedimentation, control erosion, and otherwise comply with the
requirements of the federal Clean Water Act. The SWPPP written
document must describe the pollution prevention practices and
activities that will be implemented on the site. It must include
descriptions of the site and each major phase of the planned activity,
the roles and responsibilities of contractors and subcontractors,
and the inspection schedules and logs. It must also document
changes and modifications to the construction plans and associated
stormwater pollution prevention activities.

continued on page 10
second Quarter 7 2010 ® masshuilder 9



ePA

continued from page 9

New Erosion and Sediment
Control Requirements

The EPA’s regulation serves to control
stormwater discharges to minimize erosion
at outlets, downstream channels and stream
banks provide and maintain natural buffers
around surface waters, direct stormwater to
vegetated areas to increase sediment removal,
maximize stormwater infiltration, minimize
soil compaction and preserve topsoil.

New Soil Stabilization and Dewatering
Requirements

Disturbed areas are now required
to be immediately stabilized whenever
clearing, grading excavation or other earth
disturbing activities have permanently
ceased in a given area. Areas must be
immediately stabilized when disturbing
activities are temporarily ceased for more
than 14 calendar days. Discharges from
dewatering activities, including trenches
and excavations, are prohibited unless
managed by appropriate controls.

New Pollution Prevention Requirements

The new rules require SWPPPs to
address specific methods to minimize
discharges of pollutants from equipment
and vehicle washing, wheel wash water and
all other wash waters. Wash water must be
treated in a sediment basin or alternative

control that provides equivalent, or

better, treatment prior to discharge.
Methods must be outlined to minimize the

Disturbed areas

are now required

to be immediately
stabilized whenever
clearing, grading
excavation or other
earth disturbing
activities have
permanently ceased
ina given area.

ensure blankat is
secure along entire slope
with staples

exposure of building materials, building
products, trash,
landscape materials, fertilizers, pesticides,

construction  wastes,

herbicides, detergents, sanitary waste and
other materials present on-site that can
be migrated by stormwater. Additionally,
sites are required to have chemical spill,
leak prevention and response procedures
in place to minimize the potential for
discharge of pollutants.

New Prohibited Discharges

Woastewater discharges from washout
of concrete, cleanout of stucco, paint, form
release oils, curing compounds and other
like construction materials are prohibited.
Builders must educate their subcontractors
about this prohibition and offer options
for control of these wastes. Additionally,
fuels, oils, soaps and solvents used in the
maintenance and operation of vehicles
are prohibited from being released to
stormwater discharges.

New Sediment Pond Surface Outlets
When discharging from basins and
impoundments, an outlet structure that
withdraws water from the surface must
now be used, if feasible. There are some
commercially available skimmers you
can consider or your design engineer
can provide the contractor with the
details needed to construct these devices
themselves. These devices need to be
inspected and maintained as a stormwater
practice.

winter conditions, the devices may have

best  management

During

to be modified or replaced to address ice

overlap biankets
al least & inches
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formation on sediment ponds. Commercial
skimmer prices range from $500 to $2,500
depending on size requirements.

How to Comply

The requirements stated above must
now be addressed in your comprehensive
SWPPP documentation. The SWPPP is
a living document, changing and evolving
through the life of a project. A good
SWPPP is a tool used by many but solely
managed by the documented SWPPP
Coordinator. The EPA can, and has, levied
fines for non-compliance with NPDES
requirements. The SWPPP addresses site
evaluation, identifies responsible parties,
alerts interested parties to where sensitive
receiving waters exist on- and off-site,
outlines erosion and sedimentation control
methodologies, describes proper materials
handling, dictates inspection schedule and
content, describes training protocols and
establishes final site stabilization and close
out procedures. SWPPPs must be specific
to individual sites. Refrain from taking the
“boiler plate” approach to SWPPP writing.
The whole development team, including
the site civil engineer, site contractor and
sub-contractors, should be involved in
its development, implementation and
modification through the life of a project.

Turbidity Limitations and Monitoring
The turbidity

most daunting and costly of the recent

limitation is the

regulation changes. As discussed earlier,
the requirements can be avoided altogether
through phasing projects and limiting
cumulative disturbed areas to under 10
acres. If you exceed 10 acres of disturbance,
you need to consult with a trained
professional in order to ensure compliance
under the new EPA regulations. The
turbidity limitation is 280 nephelometric
turbidity units (NTUs), and the EPA is
recommending that each discharge point
have samples collected three times a day
during active construction. The cost of
gathering samples under proper “chain
of custody” protocols, laboratory testing
and reporting could reach into thousands
of dollars per day. More importantly,
the implications of discharges exceeding
turbidity limits will drive sedimentation
control costs even higher.

standard
sedimentation control methodologies are
dependant on soil type. High clay or fine

Removal efficiencies of



silt content renders standard methods
ineffective in meeting these tough new
standards. In these cases, the use of filtration
such as in-ground sand filters, geotextile
bags or swales with fiber check dams will
be required. In some cases polymer or
flocculant addition may be necessary.
Only a trained professional can analyze
the soil type and design a comprehensive
sediment control, sampling, monitoring
and testing procedure. Again, if possible,
it is most economical to avoid having to
meet these requirements by phasing project
disturbance as described above.

Conclusions

If you have been practicing good
site  management  practices with a
comprehensive SPPP, then you can relax
— the new rules will require you to tweak
some things and keep up the good work.
The vast majority of project sites can and
will keep soil disturbance below the new
thresholds and avoid the costly turbidity
limitation requirements. For those who
have not followed good pollution control
on their site, take heed; this is a real and
important part of how we now have to
do business. Granted, the EPA does not
have a large enforcement staff. However,
all it takes is for one community to get
10 inches of rain over a three-day period
during a March thaw to have a major
sediment breach on a project site. That
type of event will get the EPA’s attention.
In June of 2008, four of the nation’s
largest homebuilders agreed to pay $4.3
million in fines for failing to control
runoff at construction sites. The National
Association of Home Builders (NAHB)
said the settlements with some of its larger
members were a positive step that will be
used as a model for other homebuilders.
Home builders in Massachusetts need to
stay committed to that pledge. *

Joseph D. Peznola 1is a registered
professional engineer in Massachusetts
and New Hampshire. He is «a
principal and the branch manager
of the Mavlborough office of Hancock
Associates. Hancock Associates 1is a
leading provider of civil engineering,
surveying and environmental services
to the home building industry.
He can be reached at jpeznola@
hancockassociates.com.

NIAKB State Representative Report

NAHB State Representative
Represents You on Capitol Hill

By LArRrY KaDY

n my capacity as your state
Irepresentative, I attended the Spring
Board Meeting in Washington, D.C. We
met at the National Association of Home
Builders (NAHB) facility on Monday, April 19
and covered the following topics of interest:
¢ Code concerns pertaining
to sprinklers;
Workers’ comp breaks for
safety training;
Grant monies for weatherization,
which are still available, but need to be
sought out;
The Environmental Protection
Agency’s Lead Paint Renovation
Implementation date is not practical,
as many states do not have any
trainers;
All but six states have had to endure

staff reductions in their local home
builder associations.

We also broke out into groups to
discuss the role the state representative
plays. We concluded that a representative
is a communication link from local and
state associations to NAHB and makes
contact with local leaders to can carry
their message to the right places. And
since we have a seat on the executive
board of NAHB, we need to ensure we
use that voice.

As an aside, I was joined in
Washington by Roland Mainville,
incoming president of the North East
Builders Association of Massachusetts
(NEBA) and president of RAM
Construction. Roland had an issue he
needed assistance with that we took to
the legal department of NAHB. Within
24 hours, he was meeting with the NAHB
attorney to discuss a plan of action.

We all have access to the resources in
Washington. I have to admit, the amount
of talent and resources available to us
can be intimidating, but we all need
to take a few minutes to explore the
resources available to us on the NAHB
website.

On Legislative Day, I accompanied
our state president, Judy Jenkins, to
Capitol Hill, along with over 850 builder/
developers from all over the country.

We had three important messages
to deliver to our representatives in
Congress:

e Help us with the credit crunch.

Building funds need to be opened up

or we can not lead ourselves out of

this economic nightmare.

EPA lead paint implementation

is going to hurt our builders and

remodelers if there is not some

improvement in the process and
support systems. We agree with

the message but the subsystems to

support such a certification are

not there.

e And lastly, we objected to the lack of
access by our members to the funds
for the federal home building/Energy
Star efficiency weatherization program
(also know as “Cash for Caulkers”).

We took this message to Reps. Nikki
Tsongas, Bill Delahunt, Stephen Lynch,
Mike Capuano and Sen. John Kerry and
Sen. Scott Brown. We spoke with the
legislative directors and chiefs of staff
as well as Brown directly. They now
understand our message.

It was an exciting day on the Hill, as
builders from across the county came
together to show the Legislature the
extent of our combined strength and
concerns.

If you need assistance with anything
pertaining to NAHB, or need access
to the resources available through the

national organization, please don’t
hesitate to contact me at the email
address below. L 2

Larry Kady 1is employed by R & D
Development Realty LLC of Haverhill
and 1is the managing dirvector of Emerald
Pines Project. He can be reached at
dare2bdfri@aol.com.
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A New Look at Trespass Issues

By Mark A. KABLACK

recent decision by the
Massachusetts Appeals Court,
Brice FEstates Inc., v. Smith

and Others, 76 Mass. App. Ct. 394

(2010), clarifies several interesting
=F. issues that involve
basic property
owner rights,
permitting under

the Massachusetts
Endangered Species
Act (MESA), and the
1 consumer protection
law commonly known as “the anti-SLAPP
statute.” The Brice case, while limited in
its scope to an interlocutory appeal on
a motion to dismiss, can provide useful
information to property owners who are
faced with abutters and other adversaries
who trespass on private property.

There are numerous common law,
constitutional law and statutory law
principles that protect private property
from unauthorized access, search and
seizure. These principles are rooted in
basic concepts of individual liberty and
the conduct of what we have come to
know as an orderly society. However,
certain permits and regulatory approvals
will often require a property owner/
applicant to grant limited access rights
to a regulating board or official in
order that a development proposal can
be investigated. Additional rights are
granted post-development to ensure
development compliance.

A somewhat related, but slightly
different access issue often arises under
the MESA program known as the Natural
Heritage Endangered Species Program
(NHESP). Under NHESP, properties can
be identified and mapped as significant
habitat, estimated habitat and/or priority
habitat for the protection of endangered
species, threatened species or species
of special concern. The identification
and mapping of property occurs based
upon programs that identify areas
that are likely to be inhabited by these

noted species. Numerous properties
throughout Massachusetts have been
currently mapped as protected habitat
in this fashion. In other cases, properties
not currently mapped can be made
subject to NHESP jurisdiction as a
result of the identification and location
of an individual specimen. This type of
NHESP jurisdiction can be problematic
because it can arise unexpectedly in the
middle of a development proposal. In
addition, such specimen sightings are
often the result of abutters, naturalists
and others who access a property
without full owner consent — in essence
trespassing on the rights of the property
owner.

The Brice case involves this latter
fact pattern. In Brice, a developer
proposed a residential development
in Rutland, Mass., and had previously
denied access to the local Conservation
Commission under a wetland permit
filing. Two individuals, one an abutter
and the other a naturalist, subsequently
accessed the property without the
owner’s consent and observed a four-
toed salamander on the property, a rare
species protected under NHESP. As a
result of this observational sighting, and
reporting under NHESP, a portion of the
property became designated as priority
habitat, causing substantial delays
and complexities to the development
proposal. The developer, after learning
of these events, filed a trespass action
against the two individuals and sought
monetary damages and injunctive relief
from their activity.

In response to the trespass complaint,
two individual defendants filed a
special motion to dismiss under the
anti-SLAPP statute. The anti-SLAPP
statute was enacted in Massachusetts
some years ago in an attempt to protect
petitioning activity (communications to a
government body, official or electorate).
In this case, the defendants claimed
that the developer’s trespass action
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compromised protected petitioning
activity (e.g. their identification and
reporting of a rare species under
NHESP). They further claimed that the
trespass action was a pretense and that
there was no direct injury sustained
by the property owner as a result of
the trespass. The Superior Court judge
denied the defendant’s special motion
to dismiss, finding that there was a
substantial basis for the trespass action,
and the two defendants appealed.

In the Brice decision, the Appeals
Court recognized that a valid trespass
action may be brought, even if the
genesis of the action was “in response to”
protected petitioning activity. Where a
defendant’s activity includes petitioning
activity as well as other conduct (in
this case trespass), dismissal under the
anti-SLAPP statute is not appropriate.
An action for trespass is valid if
supported solely by proof of ownership
by the plaintiff and illegal entry by the
defendant. Even if damages are minimal,
the plaintiff may still be entitled to
injunctive relief under a trespass action.
This is enough, according to the Appeals
Court, for the trespass claim to stand.

The Brice case brings to the
forefront several of the competing
issues associated with private property
rights (including development rights),
government intrusion upon or regulation
of such rights, and the role individuals
can play (or not play) in the process.
While the full extent of damages arising
directly resulting from the trespass is
yet to be decided, and may in fact be
minimal, validation of the trespass action
itself will help define the boundaries of
proper and lawful activity by abutters
and others going forward. *

Mark Kablack is a principal of M.A.
Kablack & Assoc., a Westborough-
based real estate law firm specializing
m  land-use law and real estate
development.



Renowned Economist Presents

Study of Impact of Home Building on State’s Economy

By Cassie NORTON

Elliot Eisenberg, Ph.D., senior economist of the National
Association of Home Builders, has prepared for members of
the Home Builders Association of Massachusetts (HBAM) a
report entitled “The Economic Impact of Home Building in
Massachusetts.” It is available at HBAM’s website, www.
hbama.com, after June 8.

The report looks at both single-family and condominium
new homeownership, and the ways the creation of housing
impacts local economies, as well as the state’s. Eisenberg
shared some of the details of the report with MassBuilder.

“The report deals with some important issues,” he said,
including how home building creates jobs, where it creates
jobs, and how community development affects the economic
growth of a city, a town, or a state.

Massachusetts has long lamented the loss of its educated
workforce to other states with a lower cost of living, and to
states in other parts of the country with greater opportunities
for graduates. Eisenberg said the report helps address
the benefits of attracting new business and new jobs, and
retaining the businesses and jobs the state does have. It also
takes a look at what homes bring to a city or state economy,
and what the ripple effect of building homes has on those
economies.

“Home builders and Realtors know home [building] is
positive, but how positive?” he said. “How many people are
employed in the process of building a home, and what effects
do new homes have on economies?”

His goal, he said, is to lay out the facts for all parties
concerned, including home builders, real estate professionals,
current and possibly future residents, and politicians.

“It will very much improve the quality of debate if we're all
on the same page,” he said.

The construction of a new home creates between two and
a half and three jobs on average, according to Eisenberg, and
the ripple effect is about half as big, for a total of four to five
jobs. Construction can take between seven and nine months,
he said, and to “create four to five jobs over that period of
time is huge.”

A large percentage of jobs lost in the nation over the past
year was the result of the slowing of home sales — and because
homes were not being sold, they were not being built.

“Fortunately, construction jobs will come back eventually.
They have to — population growth will continue no matter
what the economy does,” Eisenberg said.

What Does Housing Contribute?

“If [Massachusetts] isn’t careful, it could create a situation
where people drive in for work — more than they already do,”
Eisenberg said. “In the Northeast, states are tiny and Boston

is near the edge [of the state]. The rules and regulations in the
business industry have caused a change in the labor market,
and it’s causing people to leave, or not move [into the state]
in the first place.”

Massachusetts is “an expensive place to live, because
it's an expensive place to build, because of the rules and
regulations in the building industry.”

Having the facts about the impacts those rules and
regulations have had on the building industry, and thus on the
economy as a whole, may lead to changes in the way the state
approaches the building industry. “And that may be a better,
more helpful path for future growth,” he said.

New homes are “very financially advantageous” for
communities, he said. Not only do they create jobs in their
construction phase, but the families who buy them tend to be
wealthier and have more disposable income, which they use
to support the local economy.

And while the current economic situation is “serious and
painful,” it’s important to remember that it is temporary, and,
according to Eisenberg, has created a prime opportunity to
take a moment to reflect on the home building industry.

“It’s a great time to be thinking about it, because we're not
as busy as we were,” he said. “Does [Massachusetts] want
to attract and keep people here; does it want to retain the
graduates of its many prestigious universities and colleges?
Does it want population growth here? Or does it want to see
its residents move to the north, the south and the west?”

The state acknowledge that having
households live in the state have benefits for the local and
state economy.”

“needs to

Meet Elliot Eisenberg

Elliot Eisenberg is the senior economist of the National
Association of Home Builders (NAHB) based in Washington,
D.C. He holds a bachelor’s degree in economics with first
class honors from McGill University, as well as a master
of public administration degree and a doctorate in public
administration from Syracuse University.

Eisenberg is a frequent speaker on housing and housing-
related topics, including the economic impact of homebuilding
and the unintended consequences of government regulations
on house prices.

Eisenberg is frequently seen on television and heard on
radio and his research and opinions have been featured in
Business Week, Forbes, Fortune, most national and local
newspapers, and in many other publications. L 4

Cassie Norton is the associate editor of custom publications
at The Warren Group, publisher of Mass. Builder.
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from the executive officer

continued from page 7

Agency’s Repair, Renovate and Paint
(RRP) classes. We have sold out
through June but are now offering
classes on July 12 and 22 and August
3 and 24. The classes are comprised of
six hours of classroom time, two hours
of hands-on application, a review with a
question and answer session, and then
a multiple-choice question exam. You

should schedule the full day in pursuit
of this endeavor. You may sign up on-
line at www.hbama.com or call me at
508-543-6119. Don’t dawdle, as classes
fill up fast.

Farewell, Madame President
On a personal note, I'd like to
acknowledge the efforts of Judy
Jenkins as she concludes her year as
president of HBAM. Judy assumed
the presidency when the effects of the

economic downturn were beginning
to get a firm hold on the operations of
the Association. She had to make some
tough decisions, but was equal to the
task. This difficult year took its toll on
us all, but her efforts have delivered
us through to a new year... and a less
challenging one, we hope. L 4

Linda Donato 1is execulive wvice
president of the Home Builders
Association of Massachusetts.

energy efficiency service providers.
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JER INCENTIVES AVAIEABLE

DEMAND FOR ENERGY-EFFICIENT NEW HOMES
IS RISING. LEAD THE WAY WITH ENERGY STAR®

More Massachusetts homebuyers are choosing ENERGY STAR qualified homes. With
tighter construction and energy-efficient heating and cooling equipment, ENERGY STAR
qualified homes provide comfort all year round. Because they're built with higher quality and
efficiency guidelines in mind, homes that earn the ENERGY STAR are more durable, longer-
lasting, and save more money on utility bills while helping to protect the environment.

Discover the sales and financial benefits of ENERGY STAR qualified homes. For more
information, call 1-877-E-STAR-MA (378-2762) or visit www.massenergystarhomes.com.

The Massachusetts New Homes with ENERGY STAR Program is sponsored by your local electric and gas utilities and
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from the president

continued from page 5

“the National Association of Home Builders,”
or “the North East Builders Association,” we
know that over 50 percent of our members
are not home builders; but we all have
something in common. We all earn our living
because houses are built.

But we are a house with many rooms. It’s
difficult to know what’s happening in each
of these rooms at any single moment. That’s
why you have to know what’s happening
in your room. That's why when you get an
e-mail or see something on the website that
affects YOU, you need to take action. That’s
why you have to follow what’s happening at
the national level, the state level and your
local level. Each of our locals is blessed with
talented employees or volunteer leadership.
But they are looking at the big picture and
maybe not your picture, hanging right there
in your room.

HBAM is out there every day, working for
your best interest. Staff and leadership work
with our lobbyist and members who volunteer
their time and talents. But when something
affects you, please call us and offer to help.
Please find out as much as you can about it.
Please respond when we ask you to show up
for a meeting, write a letter or make a call.

Otherwise, make that call to your
Congressman or woman. You may be as
surprised as we were to hear that they

actually listen to you.
It has been an honor to be your president
this year. L 2

Judy Jenkins 1is president of the Home
Builders  Association of Massachuselts
and a founder and vice president of Can-
Four Corp., a Canton-based real estate
development firm.
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WHEN YOU GET BANKER & TRADESMAN, YOU DON'T
JUST GET THE BEST. YOU GET MORE - MUCH MORE.

BANKER & TRADES
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MUCHI\/IQRE
G331t hisesty

| === |

NOW AVAILABLE! YOUR ONLINE LIFE JUST GOT MUCH MORE INTERESTING

Up-to-date New England Find out exclusive, Mix business with Follow favorite Track colleagues and
property information at breaking real estate pleasure with our columnists, and join competitors with
your fingertips. and finance news. customizable calendar. our blog forum. our people page.
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In an era when everyone else is cutting back, Banker & Tradesman

BANKER & TRADESMAN is bringing you much more than we've ever offered before.

Your Banker & Tradesman subscription now doesn'’t just offer one
free online access account to BankerandTradesman.com. Your paid
subscription now comes with much more: up to 10 online accounts so
BADKER & TRADESMAN everyone in your office can access our data and news at any time.
AI Lv Now available, BankerandTradesman.com offers Much More, as well.
More stories, more breaking news, more blogs, more records. You'll

also get easier access to an array of useful research and business-
building tools from The Warren Group - the premier real estate

BANKERANDTRADESMANoC@M information company in the Northeast.

Daily news headlines. Breaking online alerts. New columnists. More
free access. Podcasts, blogs and insight. And the best business
THE news and real estate data around. In print and online, and available

WARREN when you want it.
Since GROUP 1872

Real Estate & Financial Information

FOR ADVERTISING OPPORTUNITIES PLEASE CALL 617.896.5344 OR EMAIL ADVERTISING@THEWARRENGROUP.COM

Visit Banker and Tradesman.com today to learn more.
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without the
heavy lifting.
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Panasonic Toughbook® 30
with Mobile Broadband Built-In

Dispatch and route workers from the office.

With subcontractors coming and going from job sites all
day, managing schedules and timecards is an administrative
headache. But with Verizon Wireless Field Force Manager and
notebooks with Mobile Broadband Built-In, managers can
update schedules and dispatch crews on the fly. Now they can
schedule the drywall work between multiple sites, and re-route
the electrical crew when the cables don't arrive. Downtime has
virtually disappeared, crews are more productive, and jobs get
completed faster, all on America’s Largest and Most Reliable 3G
Network. Put your business on the map.

Learn more about
our business solutions at
verizonwireless.com/construction.

1.800.VZW.4BIZ

All company names, trademarks, logos, and copyrights not property
of Verizon are property of their respective owners. All rights reserved.
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